
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 11 July 2018

From: Executive Director – Economy & Infrastructure

CA10/37 – APPLICATION TO CORRECT UNIT CL11 OF THE 
REGISTER OF COMMON LAND – BRACKENTHWAITE FELL, 
CRUMMOCK WATER

1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for Common Land 
and Town and Village Greens under the Commons Act 2006.

1.2 An application has been received from Miss Christine England to 
correct unit No. CL11 of the register of Common Land – 
Brackenthwaite Fell, Crummock Water.

1.3 The purpose of this report is to request Members to make a decision as 
to whether the application should be granted and a correction made to 
the Council’s register of common land. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is the creation and protection of a high 
quality environment for all. 

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored. 

3.0 RECOMMENDATION

3.1 It is recommended that the Committee rejects the application for the 
reasons contained within this report and on the specific ground that 
Cumbria County Council as Commons Registration Authority did not 
make a mistake when producing the first edition of register map under 
the Commons Registration Act 1965. 



4.0 BACKGROUND

The Application:

4.1 On 9th November 2017 the Council, as registration authority for Common 
Land and Town and Village Greens, received an application on Form CA10 
(“the Application”) under Section 19(2)(a) of the Commons Act 2006 (“the 
2006 Act”) from Miss Christine England (“the Applicant”) for the correction of 
register unit CL11 Brackenthwaite Fell, Crummock Water in relation to the 
land shown outlined in red on the plan attached at Appendix 1 (hereafter 
called “the Application Land”).

4.2 A copy of the Application and supporting documentation is attached to the 
report at Appendix 2.

4.3 Brackenthwaite Fell, Crummock Water was provisionally registered as 
common land on 10th November 1967 under Section 4 of the Commons 
Registration Act 1965 pursuant to application no. 109 made by Mr W. Loat of 
Lanthwaite Farm Gate Farm, Buttermere made on 1st September 1967 (“the 
1967 Application”). A copy of the 1967 Application including a map showing 
the original application land is attached at Appendix 3.

4.4 Following a Commons Commissioner’s decision dated 30th November 1981 
(Appendix 4) the provisional registration became final on 10th December 
1981 and the land became registration unit CL11.

4.5 An extract from the first edition register map showing the extent of 
registration unit CL11 in the vicinity of the Application Land is attached at 
Appendix 5.

4.6 An extract from the second edition register map (the current legal map 
record) showing the extent of registration unit CL11 in the vicinity of the 
Application Land is attached at Appendix 6.

4.7 For clarity a map showing the Application Land in relation to the registered 
common land is attached at Appendix 7.

4.8 The Applicant claims that the information contained in the map submitted by 
Mr Loat with the 1967 Application (shown as part of document 1 within 
Appendix 2) did not show the boundary of the land being registered, and that 
given the imprecise nature of the map it was incumbent on the registration 
authority to establish the true and accurate boundary of the common. The 
Applicant claims that the registration authority failed to do this and incorrectly 
included the Application Land which the Applicant claims was privately 
owned and enclosed. 

4.9 The Application was deemed to be duly made and on 30th January 2018, a 
notice of application was advertised on Cumbria County Council’s website, 
displayed prominently around the site of the Application Land and was also 
sent to all relevant parties in accordance with Schedule 7 of the Commons 
Registration (England) Regulations 2014  (“the 2014 Regulations”).  Anyone 
wishing to object to the Application had until 13th March 2018 to do so in 
writing.



4.10 During this notice period the Registration Authority sourced its own archival 
material in relation to the application, to be used when producing a 
recommendation after the notice period has expired. During this search the 
original application maps were found (contained as part of Appendix 3) 
which show the land the Registration Authority was asked to register by the 
1967 Application. The Applicant would later confirm that they were unaware 
of these particular maps when submitting the Application.

4.11 Two objections were received during the notice period in the form of email 
letters, one from Mr Steve Byrne, and one from Hugh Craddock on behalf of 
the Open Spaces Society. Copies of these objections are included at 
Appendix 8.

4.12 My Bryne’s objection centres upon the requirement for the Applicant to 
identify at which point a Section 19 copying error occurred, a requirement 
which he believes is unfulfilled. Mr Byrne states that the map referred to by 
the Applicant was almost certainly ‘not the map that was supplied by Mr 
Loat’. The discovery of additional maps described at 4.10 (and enclosed at 
Appendix 3) would support this theory.

4.13 Mr Craddock’s objection was made following site of the maps at Appendix 3. 
Mr Craddock states that ‘the registration effected by the council faithfully 
accords with the original application’. If the registration authority accurately 
registered the land it was asked to register then there should be no prospect 
of the Application being granted under Section 19(2)(a) of the Commons Act 
2006. Mr Craddock also explains why the Applicant could not apply to 
deregister the land as common land under Schedule 2, paragraph 7 of the 
Act, but this is largely irrelevant to this particular Application which focuses 
upon whether or not the registration authority made a mistake when 
registering the land.

4.14 Both objections were forwarded to the Applicant and her representatives 
upon the expiry of the notice period. Replies were received on 2nd April 2018 
from both the Applicant and her representative, and these are included at 
Appendix 9 along with Hugh Craddock’s subsequent response of 11th April 
2018. Both the Applicant and her representative focus on whether or not the 
land is common land, and do not identify where a specific mistake has been 
made by the registration authority, on which the application should be 
judged.

4.15 Following a review of the evidence received, officers were minded to 
recommend that the Application was refused. An application such as this 
cannot be refused without first having afforded the Applicant an opportunity 
to make oral representations, an opportunity which Miss England accepted. 
The Applicant’s representations were heard in a meeting of 30th May 2018 
and a summary of that meeting is included at Appendix 10. Within the 
meeting the Applicant confirmed that any potential mistake was made by the 
original 1967 applicant themselves (Mr Walter Loat), rather than the 
registration authority. After hearing Miss England’s representations, officers 
were unable to change our recommendation that the Application should be 
refused.



4.16 The Law:

4.17 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014 
and allows applications to be made to amend the Register of Common Land 
and Town or Village Greens. 

4.18 The Application is made under Section 19 (2) (a) of the 2006 Act which 
states: 

“19 Correction

(1) A commons registration authority may amend its register of common land 
and town or village greens for any purpose referred to in subsection (2).

(2) those purposes are – 
(a) correcting a mistake made by the commons registration authority in 
making or amending an entry in the register.”

The application of the law to the facts and evidence of the Application:

4.19 The application complies with the formal requirements as to form and 
content as stipulated in the 2014 Regulations.

4.20 I have considered the Application and supporting documents, the legal 
register maps, and the 1967 application and associated maps and disagree 
with the Applicant’s original assertion that the Application Land was wrongly 
included within the boundary of CL11 by virtue of a mistake made by the 
registration authority.

4.21 Section 19 (5) states:

“A mistake in the register may not be corrected in this section if the authority 
considers that, by reason of reliance reasonably placed on the register by 
any person or for any other reason, it would in all the circumstances be 
unfair to do so.”

4.22 Notwithstanding the matters set out at 4.11 above, no objections or 
comments have been made to the Registration Authority from anyone with a 
legal interest in the land.

4.23 In view of the above, I do not consider it to be unfair to any person to make 
the requested correction to the register, should the Committee decide to go 
against the recommendation and grant the Application. 

4.24 The Committee are reminded that this Application is made under Section 
19(2)(a) of the Commons Act 2006 in order to correct a mistake made by the 
registration authority. I believe that the Applicant has failed to show that any 
mistake by the registration authority was made.



5.0 Legal Implications

5.1 The Council has a statutory duty to keep a register of Common Land and 
since the implementation of Part 1 of the 2006 Act, has the power to amend 
the register. The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee.

5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out in Section 19  of the 2006 Act have 
been met. The burden of proof in this regard is firmly upon the 
Applicant to provide the required evidence. The standard of proof to be 
applied is the usual civil standard “on the balance of probabilities”, i.e. it must 
be more likely than not.

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application. It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as Common Land or being put to 
other use.

5.4 Although the recommendation is for the Committee to refuse the Application, 
therefore keeping the Application Land registered as common land, the 
Committee is not bound to follow the Recommendation; providing that in 
reaching its decision it applies the correct legal principles and duly considers 
the evidence. Therefore Members are free to accept or reject any of the 
recommendations in the report. If the members reject the Officer findings 
and decide either not to determine the Application or to accept the 
Application, the Committee should set out their reasons at the meeting.

4.1 All other legal considerations, issues and implications have been addressed 
within the detail of the report.

6.0 Options
6.1 The Committee may accept or reject the recommendation in whole or in part.

6.2 If the recommendation is accepted the Registration Authority will give effect 
to the determination by rejecting the application and keeping the Application 
Land registered as common land.

6.3 If the Recommendation is rejected the Application Land will be deregistered 
as common land which will involve the amending of register unit CL11 and 
the register map to confirm the removal of the Application Land from the 
register in accordance with the 2014 Regulations.

6.4 Members should note that the decision of the Committee in relation to an 
application to correct the common land or village green register is a legal 
decision and is not a matter of policy or discretion.



7.0 Conclusion
7.1 I am of the opinion that the Application has been validly made. The evidence 

submitted by the Applicant initially suggested that a mistake may potentially 
have been made, but upon further examination additional maps were 
discovered that showed the registration authority faithfully registered what 
we were asked to register in 1967. I therefore see no evidence of a mistake 
made by the registration authority under Section 19 (2) (a) of the 2006 Act, a 
stance which the Applicant herself later conceded to within her oral 
representations.

7.2 Two objections were received which were of the same opinion that the 
Applicant had failed to pinpoint where the mistake by the registration 
authority had occurred.

7.3 The question of whether or not the land itself should be registered as 
common land is a wider point, and for this particular application the focus 
must be on whether or not the Applicant has shown a mistake to have been 
made by the registration authority.

7.4 I recommend that this Committee refuses this Application and the 
Application Land remains common land.

Dominic Donnini
Executive Director – Economy & Infrastructure
26th June 2018

APPENDICES

Appendix 1 - Map of the Application Land
Appendix 2 – Application CA10/37 and supporting documents
Appendix 3 – 1967 Application and maps
Appendix 4 – Commons Commissioner’s Decision
Appendix 5 – First Edition Register map extract for CL11
Appendix 6 – Second Edition Register map extract for CL11
Appendix 7 – Map of Application Land in relation to registered common land
Appendix 8 – Objections received
Appendix 9 – Correspondence relating to objections
Appendix 10 – Agreed summary of Applicant’s oral representations

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications.

Property: None
Electoral Division(s): Bothel and Wharrels
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 



the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny

BACKGROUND PAPERS

Commons Act 2006
Commons Registration (England) Regulations 2014
Common Land: Guidance to Commons Registration Authorities and Applicants 
2015.

Contact: Jason Weatherill, 01228 221028, jason.weatherill@cumbria.gov.uk
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